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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 9456 


MRS. MARY ORENCIA, Appellant 

vs. 

DR. WINFRED OVERHOLSER, Supt., St. Elizabeths 

Hospital, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from a judgment in favor of the ap¬ 
pellee after hearing on a writ of habeas corpus, filed by 
the appellant, petitioner below, against appellee, respond¬ 
ent below, as Supt., of St. Elizabeths Hospital. (Herein¬ 
after the parties will be designated as petitioner and re¬ 
spondent respectively.) 

Statement of Case 

Petitioner was committed to St. Elizabeths Hospital on 
November 24, 1944, resulting from an indictment of homi¬ 
cide of her infant daughter, notwithstanding the jury ver¬ 
dict of “acquittal because of insanity’’ (The District Court 
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of the United States for the District of Columbia, Criminal 
Division) designated as Criminal No. 73355, the court there¬ 
upon ordered her committed to St. Elizabeths Hospital, 
ostensibly under the provisions of Title 24, Section 301, D. 
C. Code (1940), which provides: 

“When any person tried upon an indictment or infor¬ 
mation for an offense is acquitted on the sole grounds 
that he was insane at the time of the commission, that 
fact shall be set forth by the jury in their verdict * * 

If the jury shall find the accused to be insane, or if 
an accused shall be acquitted by the jury solely on 
the ground of insanity, the court may certify that 
fact to the Secretary of the Interior, who may order 
such person to be confined in the hospital for the in¬ 
sane, * * *.” 

Pursuant to the aforesaid provisions the court author¬ 
ized the confinement of the petitioner to St. Elizabeths 
Hospital, and on September 30, 1946, she filed a petition 
for a writ of habeas corpus challenging the legality of her 
restraint and charging violation of civil and constitutional 
rights; and that her commitment was effected “without legal 
determination of her mental condition” and in violation of 
lunacy commitment statute, included in her petition was 
also specific allegation that she was not suffering from any 
mental defects or disorders warranting further confine¬ 
ment. The writ was issued (H. C. 3094) and the hearing 
held before Justice Goldsborough on October 15, 1946, ter¬ 
minated in the dismissal of the petition and discharge of 
the writ, and remanding petitioner to the custody of said 
respondent. 


Statement of Points 

1. Was not petitioner’s original commitment in said 
criminal action illegal and improper and contrary to the 
provisions of Title 24, Section 301, D. C. Code (1940)? 
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2. Is not petitioner’s current confinement effected with¬ 
out formal lunacy adjudication as contemplated by the 
statute an illegal restraint under improper proceedings? 

3. Is not petitioner’s current confinement accomplished 
without formal legal determination of her mental condi¬ 
tion a forfeiture of her constitutional rights? 

4. Was not petitioner’s original and current confine¬ 
ment violative of the Fifth Amendment of the Constitution, 
which guarantees that no person shall be deprived of his 
liberty or property without due process? 

5. In habeas corpus proceeding, is not petitioner en¬ 
titled to her discharge from custody or the right to re¬ 
open and re-examine the original commitment proceeding 
where she manifests a present mental condition devoid of 
defects or disorders? 

Summary of Argument 

1. Irrespective of the jury verdict rendered (Criminal 
No. 73355) “Not guilty because of insanity,” it was still 
incumbent upon the court to certify that fact to the Secre¬ 
tary of the Interior, the latter being vested exclusively with 
the “right” to order her confinement, and not the court. 
Therefore, the court in arrogating that authority d^t^so 
arbitrarily, and its actions were void and prejudicial. 

2. Her commitment by the court, notwithstanding 
acquittal by the jury, did not constitute a formal determina¬ 
tion of her mental condition as required by law, and said 
commitment was prejudicial error. 

3. Aforesaid criminal trial could not in anywise be 
substituted or characterized as the equivalent of a lunacy 
inquisition or lunacy adjudication contemplated under 
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our lunacy commitment statute, (Title 21, Sec. 311, D. C. 
Code 1940) and said denial was prejudicial error. 

4. That your petitioner’s illegal confinement constituted 
denial of due process, and an invasion of her constitutional 
rights, and is therefore prejudicial error. 

5. In habeas corpus proceeding, is not petitioner entitled 
to her discharge from custody or the right to reopen and 
re-examine the original commitment proceeding where she 
manifests a present mental condition devoid of defects or 
disorders, and is not denial of said right reversible error. 

6. Is not failure of the court in not excluding certain 
prejudicial testimony of Dr. Griffin (Respondent’s expert) 
in the hearing on the instant writ reversible error. 

(a) Repeated reference by said expert that petitioner’s 
father, and three brothers were epileptics, and that one 
died from epilepsy. 

(b) Said experts repeated reference to petitioner’s 
criminal trial indictment for 2nd degree murder, and re¬ 
sume of testimony of witnesses therein without introduc¬ 
tion of the record or proceedings as the “best evidence”. 

(c) Said expert’s repeated reference to hospital records 
and documents without introduction of the same as the 
“best evidence”. 


ARGUMENT 

1. The Court erred in discharging the writ where the 
original order of commitment was illegal and contrary to 
the lunacy commitment statute. (Title 21, Sec. 306, D. C. 
Code 1940.) 

Petitioner’s original and present confinement results 
from the order of the Court (Criminal No. 73355, District 
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Court of the United States for the District of Columbia, 
Criminal Division), notwithstanding said jury verdict of 
“Not guilty because of insanity”. The court thereupon or¬ 
dered petitioner’s confinement to St. Elizabeth’s Hospital, 
ostensibly under provisions of Title 24, Sec. 301, (D. C. 
Code 1940) which provides: 

“When any person tried upon an indictment or in¬ 
formation for an offense is acquitted on the sole ground 
that he was insane at the time of the commission, that 
fact shall be set forth by the jury in their verdict * * *. 
If the jury shall find the accused to be insane, or if the 
accused shall be acquitted by the jury solely on the 
ground of insanity, the court may certify that fact 
to the Secretary of the Interior, who may order such 
person to be confined in the hospital for the in¬ 
sane, # # 

Above provision does not authorize the court to confine 
said petitioner, nor can it be construed or “tortured to con¬ 
strue any such legislative intent”. The authority is vested 
exclusively in said Secretary who has discretion in ex¬ 
ercising the same, however, the court in arrogating or ap¬ 
propriating and exercising such authority acted arbitrarily, 
and said actions and proceedings were void and nugatory. 
However, the objection to the court’s action is not aimed so 
much at his unlawful exercise of authority, but in rendering 
a commitment order or judgment under said statute when 
he had no jurisdiction to do so. 

In this connection reference is made to 12 R. C. L. 1196, 
Sec. 17, which states: 

“• # # It is equally well established that if the judg¬ 
ment under which one is restrained of his liberty is 
void it may be assailed collaterally, and habeas corpus 
is a proper remedy. The jurisdiction of a court or 
judge to render a judgment is always a proper-sub- 
• ject of inquiry on habeas corpus, and is in fact the 
primary and generally the only question open to in¬ 
quiry; and if such court or judge had not jurisdiction 
to render it, either because the proceedings or the law 
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under which they were taken are unconstitutional, or 
for any other reason, the judgment is void, and one who 
is imprisoned under and by virtue of it may be dis¬ 
charged from custody on habeas corpus. 

“ # * * Jurisdiction to render the particular sentence 
imposed is deemed as essential to its validity as the 
jurisdiction of the person or subject matter, and a 
judgment or sentence of an entirely different character 
from that authorized by law is considered void.” 

Also citing: 

Ex parte Yarbrough, 110 U. S. 651. 

In re Snow, 120 U. S. 274. 

Our own jurisdiction speaking through the Court of Ap¬ 
peals in Barry v. Hall, 68 App. D. C. 350, pertinent to the . 
confinement either on the principle of confinement under 
void proceedings or in repudiation of the lunacy statute pro¬ 
visions, held: 

“In habeas corpus proceedings, though it appears fac¬ 
tually that petitioner is insane, if he has been confined 
under void statute or void proceedings, he is entitled 
to order of discharge so far as his then confinement is 
concerned. 

“A patient of the marine hospital service, who has not 
been a resident of the District of Columbia, and who 
was committed to St. Elizabeths Hospital for the in¬ 
sane in the District under statute, was entitled to the 
benefit of the District of Columbia lunacy stat¬ 
utes, • * V’ 

2. Court erred in refusing to discharge petitioner from 
confinement where original commitment and current con¬ 
finement was made without a determination of her mental 
condition. 

It should remain uppermost in our consideration that 
her acquittal by the jury in said criminal trial was a “two¬ 
fold verdict”, declaring that she was “Not guilty by rea- 



son of insanity”. This criminal verdict per se did not con¬ 
stitute a formal adjudication of her mental condition. The 
indictment, the issues, the parties and proceedings in con¬ 
junction with the verdict were basically criminal and the 
insanity aspects were inevitably intertwined in the pro¬ 
ceedings, but they were nevertheless subordinated to the 
principal question of finding her “either guilty or not guil¬ 
ty” of a criminal offense. 

She was entitled to have an isolated, independent or 
“de novo” hearing free from any criminal complications to 
determine the sole and singular issue of mental competency 
or incompetency. Assume for the sake of argument that 
she was committed through the conventional channels, and 
the court accepted the recommendation of the Commission 
on Mental Health and ordered her confined, she neverthe¬ 
less, would be entitled to a jury trial on that issue within 
5 days under provisions of Title 21, Sec. 312, (D. C. Code 
1940) therefore, this precious vested right to “trial by 
jury” was divested, forfeited and forever foreclosed to 
her in consequence of her criminal prosecution. 

Reverting to Barry v. Hall, supra, court said: 

“And not only was the factual determination as well 
as the legal one not res judicata, but also the factual 
determination was not the equivalent of the lunacy 
adjudication contemplated under the statutes of the 
District of Columbia, to the benefit of which statutes 
in respect of determination of insanity and necessity 
of confinement the appellant is entitled. * * 

In re Bryant in 3 Mackey (14 D. C.) 489, our court said: 

“A person cannot be confined as an insane person until 
the fact of his insanity has been found by a jury of 
inquiry.” 
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3. Commitment by the criminal court could not be con¬ 
strued as the equivalent of the lunacy adjudication con¬ 
templated under our statutes. 

The provisions of Title 21, Sec. 306, (D. C. Code 1940) 
provides: 

“Proceedings instituted upon petition of the commis¬ 
sioners of the District of Columbia to determine the 
mental condition of alleged indigent insane persons 
and persons alleged to be insane, with homicidal or 
otherwise dangerous tendencies shall be instituted up¬ 
on petition of the Commissioners of the District of 
Columbia, shall be in the equity court of said District 
and shall be according to the provisions of section 
21-310.’’ 

Apropos to the foregoing section the court in Barry v. 
Hall, supra, held: 

“The text of this section when considered with the title 
clearly indicates that a proceeding in equity is con¬ 
templated for the determination of insanity and neces¬ 
sity of confinement. 

“* * * Factual determination by the trial court in the 
instant case of unsoundness of mind is not the equiva¬ 
lent of the lunacy adjudication under the statutes of 
the District of Columbia: and it does not therefore, 
without more, warrant further confinement of the ap¬ 
pellant beyond such brief period as is necessary for the 
institution of proper lunacy proceedings. 

“The writ of habeas corpus is a writ the function of 
which is to accomplish the release of one whose con¬ 
finement is either without original legal foundation or 
without continued factual foundation.” 

Elaborating further in this respect attention is invited to 
Dorsey v. Gill, (U. S. App. D. C.) No. 8811, this court said: 

“* * * If the original commitment was of a civilian, 
and was made without a judicial determination of his 
mental condition, the judge should order that the peti¬ 
tioner be released unless, within a reasonable time 
specified, a proper proceeding shall have been com¬ 
menced to secure such a judicial determination; • # V’ 
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4. Petitioner’s illegal confinement constituted denial of 
due process, and an invasion of her constitutional rights. 

Habeas corpus still remains not only the bulwark of 
human liberty but the greatest and the most important 
remedy known to law. Therefore, this writ remains ever 
available to preserve and protect constitutional rights and 
violations where petitioner has not had a “fair trial or 
her day in court”. 

The conflict of authorities is noted in 6 R. C. L. 471, Sec. 
469, which proclaims: 

“ # * * The authorities are not uniform on the question 
as to the right of the court to commit to an insane 
asylum one acquitted of a crime on the ground of in¬ 
sanity, without giving him a hearing ‘ de novo* on the 
question of insanity. 

“Some courts have taken the position that a statute 
permitting such a confinement if the court deems the 
defendant’s discharge dangerous to public peace and 
safety, since a defendant who pleads insanity and seeks 
to establish it at the trial has notice, in view of the 
statute authorizing commitment, that the evidence may 
reveal a condition of insanity which will require such 
confinement in his case, and the right subsequently to 
apply for a writ of habeas corpus to establish his san¬ 
ity, and consequent right to instant discharge, satisfies 
his constitutional right to a hearing, so as to preserve 
the constitutionality of the statute authorizing his com¬ 
mitment. 

“In other states the view is taken that since a person 
acquitted by a jury on the ground of insanity existing 
at the time of the commission of the act is entitled to 
all of the protection and constitutional rights as if ac¬ 
quitted upon any other ground, due process of law is 
denied by statute giving power to a court, in its discre¬ 
tion, to commit one acquitted of murder because of in¬ 
sanity to an asylum for treatment, without notice to 
him or giving him an opportunity to be heard.” 

Citing: Underwood v. People, 32 Mich. 1. 
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Reviewing Barry v. Hall, supra, court said: 

“Insanity is not a crime * * * nevertheless, confine¬ 
ment in a mental institution is as full and effective a 
deprivation of personal liberty as is confinement in 
jail. The Fifth Amendment is applicable in the Dis¬ 
trict of Columbia, * * * and it guarantees that no 
person shall be deprived of liberty without due process. 
Due process of law does not necessarily mean a judicial 
proceeding—the proceeding may be adapted to the 
nature of the case—but it does necessitate an oppor¬ 
tunity for a hearing and a defense.” 

In the recent case of Bowen v. Johnston, 306 U. S. 109, 
then Chief Justice Hughes said: 

“But if it be found that the court had no jurisdiction 
to try petitioner or that in its proceedings his consti¬ 
tutional rights have been denied the remedy of habeas 
corpus is available.” 

In passing we pause to notice momentarily the case of 
Han Nielson, petitioner, 131 U. S. 176, Supreme Court said: 

“ * * * It is firmly established that if the court which 
renders a judgment has not jurisdiction to render it 
either because the proceedings of the law under which 
they are taken are unconstitutional or for any other 
reason the judgment is void it may be questioned col¬ 
laterally and a defendant who is imprisoned under and 
by virtue of it may be discharged on habeas corpus 
citing Ex parte Lange, 18 Wallace 163 and Ex parte 
Siebold, 100 U. S. 371.” 

Progressively pertinent is the case of Brown v. Urquhart, 
139 F. 846, Court said: 

“• * * but it does not authorize the judge of a trial 
court to commit a defendant to jail after a verdict of 
acquittal on the ground of insanity without a new ar¬ 
raignment upon a formal complaint and an opportunity 
to defend* * *.” 

A forceful statement on the “issue in controversy” is 
disclosed in Re Emmett Boyett, 67 L. R. A. 972-4. The facts 
show that he killed his wife, pleaded insanity, and the jury 
acquitted him on the ground of insanity, whereupon the 
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court in its discretion per authority of statute (Sec. 65 
Acts of Gen. Assembly of 1899) ordered he be committed, 
the Supreme Court of North Carolina said: 

“* * * But the more serious difficulty is in the nature 
of the proceedings themselves. In the first place, the 
prisoner is sent into confinement without any legal in¬ 
vestigation into his (mental) condition at that time, 
when he may be perfectly sane, and when, having been 
acquitted, he is entitled to all the privileges of an inno¬ 
cent man. 

“* • * Neither judge nor expert has any power un¬ 
der our Constitution to select his own means and proc¬ 
ess of inquiry and pass ex parte upon the liberty of 
citizens.” Citing in Re Lambert, 55 L. R. A. 856, it is 
said: 

“ ‘An order for the commitment of a person to an in¬ 
sane hospital is essentially a judgment by which he is 
deprived of his liberty, and it is a cardinal principle of 
English Jurisprudence that before any judgment can 
be pronounced against a person there must have been 
a trial of the issue upon which the judgment is given/ ” 

5. In habeas corpus proceeding, is not petitioner en¬ 
titled to her discharge from custody or the right to reopen 
and re-examine the original commitment proceeding where 
she manifests a present mental condition devoid of defects 
or disorders? 

This court has ruled that habeas corpus is available not 
for the purpose of determining petitioner’s mental condi¬ 
tion, but as a method of initiating procedure for that pur¬ 
pose. As decided in Dorsey v. Gill, supra. Furthermore, 
that on a sufficient showing of “present sanity” the court 
should order the proceedings to be reopened and a re¬ 
examination made to determine petitioner’s present mental 
condition. Concentrating on this phase of our contention 
attention is focused on 39 C. J. S. 558, Sec. 48, which states: 
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“Subject to certain qualifications, habeas corpus will 
lie to discharge a person, confined as insane, who is, at 
the time of the habeas corpus proceeding, sane; and it 
will lie to attack a commitment for defects which ren¬ 
der it void, although not for mere irregularities.” 

The corroborated testimony of both experts in behalf of 
the petitioner in the hearing on the writ was overwhelm¬ 
ingly conclusive as to her present sanity. Not one iota of 
their testimony was disparaged or discredited, and the same 
strength and preponderance prevailed in the testimony of 
her other witnesses, including the hospital attendants. 

As illustrated in the habeas corpus proceeding by the 
ensuing excerpts from the testimony of petitioner’s psy¬ 
chiatrist l)r. Caprio, 

“Q. Now, from your observation and report, what 
conclusions did you come to with respect to her mental 
condition?” (J. Ap. 16.) 

“A. From the recent examination I made. I am of 
the opinion that she at one time had what we might 
call a petit mal type of epilepsy, which is a form of 
epilepsy, a hvstero-epilepsy, and she had received 
more or less the maximum benefit of hospitalization, 
in view of the adjustment she has made in the hospital; 
she has not had any convulsions or the equivalent of 
convulsions. I think her behavior has been satisfac¬ 
tory, and I am of the opinion that she has received 
more or less the maximum benefit from her hospitali¬ 
zation. 

Q. Now, if a person who has received the maximum 
hospitalization benefits, is kept in a hospital—an insane 
hospital—beyond that period of time, what would be 
the effect on that patient?” (J. Ap. 17.) 

“A. I think it would have a possible effect as to her 
emotional outlook on life; it would haVe a tendency to 
depress the patient and, I think, being exposed to other 
mental patients, particularly if she is more or less— 
particularly if she has more or less regained her 
health, I think it would nullify any benefit that she 
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might have received in the hospital. I like to use an 
analogy that I think there are individuals who have a 
skin irritation on the face who go to a skin specialist, 
and they receive X-ray treatments. I think, if you ex¬ 
pose the skin to an X-ray treatment so many seconds 
or minutes, it does the patient a considerable benefit, 
but if you over-expose it, why they suffer from so- 
called X-ray burns. I think this hospitalization shows 
that same analogy, if they are over-exposed to hos¬ 
pitalization, it has a tendency to do damage rather than 
good. 

Q. In your opinion, do you think that if she is re¬ 
leased or discharged, would she be dangerous to her¬ 
self and to the community ?” (J. Ap. 4S?) 

/r 

“A. Definitely not, or I would not be here to testify, 
because I think I owe that much to society and my 
family, if I think—if I thought that she was a menace, 
why I just would not be here at all. 

Q. In your opinion, is this patient recovered or re¬ 
stored sufficiently as to be able to take care of herself ?” 
(J. Ap. 17.) 

“A. Yes, sir.” 

As further illustrated in the habeas corpus proceeding 
by the ensuing excerpts from the testimony of petitioner’s 
second psychiatrist, Dr. Miller. 

“Q. In your opinion, do you think the patient has 
made a verv good or excellent adjustment?” (J. Ap. 

“A. I think that from the impressions that I gather¬ 
ed from the patient’s behavior, and from questioning 
the hospital staff, the nurses on the ward, and so forth, 
who are in constant contact with her, I have the definite 
impression that she has made probably the best adjust¬ 
ment at St. Elizabeth’s that any patient has made 
there. That is making a rather superlative statement, 
but I think it can be confirmed by the hospital. 

Q. In your opinion, doctor, if this woman was 
liberated or discharged would she be harmful to her¬ 
self and others?” (J. Ap. 19.) 
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“A. In my opinion she would not be harmful to her¬ 
self and others if discharged at this time, since I feel 
that she has reached the maximum benefit of any hos¬ 
pitalization. 

Q. In your opinion, do you feel that she is suffi¬ 
ciently recovered to be entitled to her freedom?” (J. 
Ap. 19.) 

“A. Ido.” 

The crux of the controversy on the point of sanity de¬ 
pends upon the construction of the language used by the 
court in Dorsey v. Gill, supra, as to what constitutes a suf¬ 
ficient showing to warrant the reopening of original pro¬ 
ceedings. In the absence of any yardstick the requirement 
is variable at &st and the circumstances of each case in 
discretion of that court controls. However, it would not 
be amiss to emphasize that petitioner’s testimony speaks 
eloquently for itself. Her coherent, coordinated mentality, 
insight, acumen as exemplified in the securing of “two 
copyrights” on musical compositions, her prolific weekly 
contribution of poems, articles, poems and essays to the hos¬ 
pital paper “Elizabethan”, and the publication thereof in 
her name comprises an infallible index as to her mental com¬ 
petency; consolidated with the evidence of experts, con¬ 
clusively confirms that she is not incompetent, but on the 
contrary, displays remarkable competency and capability 
beyond question or quibble. Unless we have faltered in our 
analysis which is not evident, we are constrained to conclude 
that she has made a “sufficient showing” to justify the 
relief sought. 

6. Is not the failure of the court in not excluding certain 
prejudicial testimony of Eh*. Griffin (Respondent’s expert) 
in the hearing on the instant writ reversible error? 

(a) Repeated reference by said expert that petitioner’s 
father and three brothers were epileptics, and that one died 
from epilepsy. (J. Ap. 24, ^T.) 
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(b) Said expert’s repeated reference to petitioner’s 
criminal indictment for 2nd degree murder, and resume of 
testimony of witnesses therein without introduction of the 
record or proceedings as the “best evidence.” (J. Ap. £§; 

23, 24.) 

(c) His repeated reference to hospital records and docu¬ 
ments without introduction of the same as the “best evi¬ 
dence.” (J. Ap. 32-33.) 

For authority as to the “inadmissibility of evidence” on 
this point reference is made to 14 R. C. L. 618, Sec. 69, 
which says: 

“It is well settled that evidence of general reputation 
is inadmissible to prove that a person whose mental 
condition is in issue is insane. # * * So also it has 
been held that evidence of reputation within the fam¬ 
ily of the person whose sanity is in question is inad¬ 
missible to prove that he is insane, and evidence of gen¬ 
eral reputation as to the insanity of an ancestor of a 
person whose sanity is in question is not admissible to 

prove that such ancestor or relation was insane. 

• • • »> 

| 

The objection to the admissibility of evidence interposed 
in the foregoing needs no further reinforcement. 

(b) and (c) These two subsections are combined as the 
same objection “not the best evidence” precludes their ad¬ 
missibility respectively. 

j 

A statement of this principle is announced in 22 C. J. 

974, Sec. 1220, which states: 

“The rule of evidence commonly known as ‘the best 
evidence rule’—one from which early times has been 
enunciated by the courts—is that the highest degree of 
proof of which the case from its nature is susceptible 
must if accessible be produced; or in other words that 
no evidence shall be received which presupposes that 
the party who offers it can obtain better evidence. If 
the best evidence cannot be produced, then the next best 
evidence should be admitted.” 
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In the Anglo-American Packing Co. v. Cannon, 31 Fed. 
313-4, Court said: 

“ # * * By requiring the production of the best evi¬ 
dence, the law denies the admissibility of that evidence 
which is merely substitutionary in its nature when the 
original evidence can be had. ,, 

In developing our contention in this respect observe 22 
C. J. 1007, Sec. 1268 (b), which states: 

“In accordance with the general rule excluding parol 
evidence of the contents of an accessible public record, 
it is well settled that the proceedings, orders, judg¬ 
ments, and decrees of courts of record cannot be proved 
by parol unless the record is lost or destroyed or is 
otherwise inaccessible, and a properly authenticated 
copy of transcript thereof cannot be obtained. * * 

We therefore claim that by virtue of the above authori¬ 
ties the doctor’s remarks were inadmissible, prejudicial and 
his unrestrained outburst amounted to a “loquacious 
license”, detrimental and prejudicial. The records should 
have been produced, if available, and no showing having 
been suggested much less made to the contrary, there was 
no basis or justification for the introduction of secondary 
evidence as no foundation had been made or claimed pre¬ 
requisite to its introduction, faltering in this respect, the 
evidence should have been excluded and its admissibility 
was therefore prejudicial error. 

Conclusion 

Consistent with our contention, and compatible with our 
conviction, we feel that it devolves upon us to disclose that 
petitioner’s original and continued confinement ensued af¬ 
ter the acquittal by virtue of the verdict in the criminal 
trial, and her commitment originates from said order of 
that court, which was challenged in the instant habeas cor¬ 
pus proceedings and which is also challenged in the prose- 
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cution of within appeal; which is a twofold attack against 
errors claimed in the respective proceedings. 

This court has definitely decided that if the original com¬ 
mitment was improper, habeas corpus is the proper 
remedy to challenge the continued confinement. Or if the 
original commitment was made “without a judicial de¬ 
termination of her mental condition,” the judge should 
order the petitioner released unless within a reasonable 
time specified, proper proceedings have been commenced 
to secure such determination. That the commitment by the 
criminal court was not the equivalent of the lunacy inquisi¬ 
tion or adjudication contemplated under our statute. Here¬ 
in we have a deliberate deprivation of the protection 
afforded under the lunacy statute, notwithstanding that it 
was established as a shield of defense rather than a weapon 
of offense. Its salutary safeguards were designed to pro¬ 
tect the liberty and freedom of all litigants, just or un¬ 
just, competent or incompetent, against illegal inquisitions 
and summary incarcerations. Failing in this respect its 
protection ceases, its purposes prostituted. We feel that 
the sidetracking of this statute and the substitute proceed¬ 
ings which encompassed her commitment denied her the 
redress and the remedy that she was lawfully entitled to. 
Suffice it to suggest that since her incarceration in Novem¬ 
ber 1944 that no formal proceedings have been instituted 
to determine her mental condition nor have any attempts 
approximating the same ever been undertaken. 

In closing the door on the petitioner’s cause possibly for 
the last time it would not be indiscreet to mention that in 
the instant habeas corpus proceedings the fact and evi¬ 
dence echo eloquently not only of mental competency but 
mental maturity. Personified in the literary achievements; 
of prolific articles, poems, stories, essays all publicized in 
the weekly edition of the hospital paper the “Elizabethan”, 
not to mention (Two) copyrights on musical compositions. 



18 


Her literary accomplishments in themselves is a sufficient 
showing and sufficient warrant to reopen the original com¬ 
mitment order exclusive of all the cumulative evidence of 
record herein arguing present sanity. 

The formidable fortress of the Constitution eternally re¬ 
mains the father and fountainhead of human rights, and 
like a wandering wayfarer beset and bewildered we seek 
this beacon for shelter and safety in the struggle for our 
rights. Your petitioner with all her humble resources is 
prosecuting relentlessly this struggle to emancipate herself 
from the shackles of restraint where human rights are 
“falling like shadows” and liberty hangs in the balance. 
Under the “law of the land” she is entitled to her day in 
court and a vested right to the enjoyment of due process 
guaranteed by the Constitution. What constitutes “due 
process” is not of easy determination and the courts have 
never reduced to an exact formula its concept. Each con¬ 
troversy is determined on its own merits to ascertain 
whether the full measure of protection is accorded to each 
one. And where any right has been abridged, denied or 
encroached by constitutional standards the courts hasten 
to redress. Did your petitioner enjoy due process when 
she was committed by a criminal court in a criminal action 
where parties, proceedings, and issues were fundamentally 
criminal. Can it be disputed that on an “acquittal” she 
thereby became an innocent woman, and was entitled to 
her “instant freedom” without restriction or restraint. 

As a corollary’, to demonstrate further deprivation of a 
right which she was unable to assert in the (substitute) 
proceedings indulgence is requested to make the following 
point. Dismissing momentarily from consideration the fact 
that she was tried criminally, was she not entitled to a 
“de novo ” hearing on the issue of insanity proper and was 
she not also entitled to a “vested right to trial by jury”— 
an “impartial jury” in the lunacy proceedings provided 
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under our statute had the conventional action been taken. 
Therefore, was she not divested and deprived of this right 
had the proper lunacy proceedings been instituted, in the 
initial instance. 

We urge with repetition that in our modest analysis of 
this controversy w T e fail to perceive any substantial rea¬ 
son to compromise our contention, or confirm our convic¬ 
tion contrary to our client’s cause. That from the law and 
the fact constant herein she has suffered and continues to 
suffer an irreparable injury by virtue of the proceedings 
below. 

Therefore, it is respectfully submitted that the order of 
the District Court discharging the writ was prejudicial 
error and should be reversed. 

Respectfully submitted, 

FREDERICK Du JOSEPH, 
Attorney for Appellant, 

215-19 Evans Building. 
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G. J. No. 29,125 
Criminal No. 

Second Degree Murder 

District Court of the United States 

For the District of Columbia 
Holding a Criminal Term 

District of Columbia, ss.: January Term, A. D. 1944. 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Mary C. Orencia, on, to wit, the twelfth day 
of February, 1944, and at the District of Columbia afore¬ 
said, with force and arms, feloniously, wilfully, knowingly 
and her malice aforethought, with a certain chair rung 
held in the hand of her, the said Mary C. Orencia, did strike, 
beat and wound one Aurora C. Orencia, in and upon the 
head and abdomen of her, the said Aurora C. Orencia, and 
thereby then and there did give to the said Aurora C. 
Orencia, in and upon her bend and abdomen, divers cer¬ 
tain mortal wounds, of which she, the said Aurora C. 
Orencia, on, to wit, the said twelfth day of February, 1944, 
and at and within the said District of Columbia, did die. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 

That the said Mary C. Orencia, in the manner and by the 
means aforesaid, feloniously, wilfully, knowingly and of 
her malice aforethought, did kill and murder the said 
Aurora C. Orencia; against the form of the statute in such 
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case made and provided, and against the peace and govern¬ 
ment of the said United States. 

SECOND COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

158 That one Mary C. Orencia, on, to wit, the twelfth 
day of February, 1944, and at the District of Columbia 
aforesaid, with force and arms, feloniously, wilfully, know¬ 
ingly and of her malice aforethought, with a certain hard, 
blunt instrument, a more particular description of which is 
to the Grand Jurors aforesaid unknown, held in the hand 
of her, the said Mary C. Orencia, did strike, beat and wound 
one Aurora C. Orencia, in and upon the head and abdomen 
of her, the said Aurora C. Orencia, and thereby then and 
there did give to the said Aurora C. Orencia, in and upon 
her head and abdomen, divers certain mortal wounds, of 
which she, the said Aurora C. Orencia, on, to wit, the said 
twelfth day of February, 1944, and at and within the said 
District of Columbia, did die. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 

That the said Mary C. Orencia, in the manner and by the 
means aforesaid, feloniously, wilfully, knowingly and of her 
malice aforethought, did kill and murder the said Aurora C. 
Orencia; against the form of the statute in such case made 
and provided, and against the peace and government of the 
said United States. 

THIRD COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Mary C. Orencia, on, to wit, the twelfth day of 
February, 1944, and at the District of Columbia aforesaid, 
with force and arms, feloniously, wilfully, knowingly and of 
her malice aforethought, with the hands and fists of her, 
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the said Mary 0. Orencia, did strike, beat and wound one 
Aurora C. Orencia, in and upon the head and abdomen of 
her, the said Aurora 0. Orencia, and thereby then and there 
did give to the said Aurora C. Orencia, in and upon her head 
and abdomen, divers certain mortal wounds, of which she, 
the said Aurora C. Orencia, on, to wit, the said twelfth 
day of February, 1944, and at and within the said District 
of Columbia, did die. 

159 And so the Grand Jurors aforesaid, upon their 
oath aforesaid, do say: 

That the said Mary C. Orencia, in the manner and by the 
means aforesaid, feloniously, wilfully, knowingly and of 
her malica aforethought, did kill and murder the said 
Aurora C. Orencia; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

(Signed) EDWARD M. CURRAN, 

Attorney of the United States in 
and for the District of Columbia. 

A True Bill: 

(Signed) Edgar F. Melntire, 

Foreman. 
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161 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


Wednesday, November 22,1944 

The Court resumes its session pursuant to adjournment: 
Hon. James M. Proctor, Presiding. 


UNITED STATES, 
vs. 

MARY C. ORENCIA. 


No. 73355 


Come again the parties aforesaid, in manner aforesaid, 
and the same jury that was respited in this case yesterday, 
whereupon said jury upon their oath say that the defend¬ 
ant is not guilty by reason of insanity; and thereupon it 
is ordered bv the Court that the said defendant be com- 
mitted to the Washington Asylum and jail to await her 
transfer to the hospital for the insane. 


^ Habeas Corpus 

In Re: MARY C. ORENCIA. ( No. 2873. 

162 Petition for Writ of Habeas Corpus 

The petition of Mary C. Orencia shows unto the Court 
the following: 

1. She is a citizen of the United States and a resident of 
the District of Columbia. 

2. Petitioner says that she is unlawfully restrained of 
her liberty at St. Elizabeth’s Hospital and asks that the 
court immediately inquire into the legality of her detention 
and after hearing order her forthwith discharge from St. 
Elizabeth’s Hospital. 
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3. In February, 1944, petitioner was indicted for sec¬ 
ond degree murder in connection with the death of her 
young child. She was placed on trial before the Honorable 
James M. Proctor and a jury in Criminal Court No. One 
in November, 1944, and the jury returned the following ver¬ 
dict, “Not guilty by reason of insanity.” After the return 
of the verdict, pursuant to Section 301, Title 24 of the D. C. 
Code (1940 Edition) Judge Proctor, in the exercise of his 
discretion, ordered her confined to St. Elizabeth’s Hospital 
pending further order of the court. Judge Proctor was act¬ 
ing under the following provisions of Section 301, Title 24, 
which have application here: 

“If the jury shall find the accused to be then insane, 
or if an accused person shall be acquitted by the jury 
solely on the ground of insanity, the court may certify 
the fact to the Secretary of the Interior, who may order 
such person to be confined in the hospital for the in¬ 
sane, and said person and his estate shall be charged 
with the expense of his support in the said hospital.” 
163 4. Petitioner says that she is pregnant with child 

and expects to deliver her baby about the 26th of 
April, 1945. Petitioner says that she has four other small 
children now residing at 312 E Street, N. E. in the care of a 
maid. Petitioner says that her husband is in the service 
of the United States overseas. 

5. Petitioner says that she is now fully recovered and 
that she has no mental disturbance and is entitled to her 
release. Petitioner says further that the officials at the 
hospital cannot say deiinitely that she is of unsound mind. 

WHEREFORE, the premises considered, petitioner 
prays: 

1. That writ of habeas corpus issue from this Court, 
directed to Dr. Winfred Overholser, Superintendent of St. 
Elizabeth’s Hospital, Washington, D. C., commanding him 
to produce the body of your petitioner before this Court on 
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a day and at an hour named in said writ, to show cause, 
if any he has, why petitioner should not be released from 
custody. 

2. And for such other relief as the circumstances of 
the case may require and to this Court may seem just and 
proper. 

/s/ JAMES J. LAUGHLIN, 
National Press Building, 
Counsel for Mary C. Orencia. 

Subscribed and sworn to before me this 
2nd day of April, 1945. 

/s/ Jean Murdock, 

Notary Public, D. C. 
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In re: MARY C. ORENCIA,^Habeas Corpus 

Petitioner, y No. 2873 

ORDER. 

This cause having been heard by the Court on June 11, 
1945, and the Court having made findings of fact and con¬ 
clusions of law, it is by the Court this 22d day of June, 1945, 
ORDERED, That the petition be dismissed, the writ dis¬ 
charged, and petitioner remanded into the custody of re¬ 
spondent. 

(Signed) H. A. SCHWEINHAUT, 
Justice. 
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16G IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 

J No. 3094 

In re: (MRS.) MARY ORENCIA.^ Habeas Corpus 

Petition for Writ of Habeas Corpus 

The petition of (Mrs.) Mary Orencia shows the Court as 
follows: 

1. Petitioner is a citizen of the United States and a 
resident of the District of Columbia; she is a married 
woman with a husband in the Merchant Marine service 
overseas, and the mother of four children. 

2. Petitioner states that she is unlawfully and illegally 
detained and restrained of her liberty by virtue of her 
confinement at St. Elizabeths Hospital, Washington, D. C., 
and petitions the Court to immediately inquire into the 
legality of her detention, and after hearing to order her 
discharge from said institution. 

3. Your petitioner avers that her original commitment 
and forfeiture of “Civil Rights” was affected without 
formal or legal determination of her mental condition, 
contrarv to and in contravention of her constitutional 

w 

rights. 

4. That she has been unlawfully and illegally detained 

* * * 

and deprived of her liberty and freedom since the incep¬ 
tion of her confinement, November 24, 1944, at St. Eliza¬ 
beths Hospital, Washington, D. C., where she remains at 
said institution in absolute custody and said detention con¬ 
tinues to be illegal and unlawful. 

5. That her current and constant confinement and com¬ 
mitment at said institution is illegal, null and void, violative 
of the “Fifth Amendment ”, and her constitutional rights. 

6. Your petitioner further affirms that she is not 
suffering from any mental defects or derangements; and 
that her constant, continued and current confinement at 



8 


said institution constitutes a constant and continued viola¬ 
tion and deprivation of her constitutional rights, and denial 
of due process of law. 

WHEREFORE, The Premises Considered, Petitioner 
Prays: 

1. That the Writ of Habeas Corpus issue from 
167 this Court to Dr. Winfred Overholser, Superinten¬ 
dent, of Saint Elizabeths Hospital, Washington, D. 
C., commanding him to produce the body of your petitioner, 
(Mrs.) Mary Orencia, to show cause if any he has why said 
petitioner should not be released from custody. 

2. That your petitioner be released and discharged 
from custody of said institution to return to her home, 
husband and Four children. 

3. For such other and further relief in the premises as 
the Court may deem just and proper. 

FREDERICK DE JOSEPH, 
Attorney for Petitioner, 

215-19 Evans Building, 
Washington 5, D. C. 

Subscribed and sworn to before me 
this 30 day of September, 1946. 

/S/ Charles E. Stewart, Clerk. 

By /S/ H. B. Durtzbaugh, 

Deputy Clerk. 
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In Re: )Habeas Corpus 

(MRS.) MARY ORENCIA. y No. 3094. 

Order of Issuance for Writ of Habeas Corpus 

Upon consideration of the petition and affidavit of 
Frederick De Joseph, Esquire, attorney on behalf of the 
petitioner, (Mrs.) Mary Orencia, it is by the Court this 
1st day of October, 1946, 
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ORDERED AND DECREED: That the writ of Habeas 
Corpus issue in the aforesaid case as prayed, and that the 
same be made returnable at 10 A. M. o’clock on the 8th 
day of October, 1946, before this Court. 

T. ALAN GOLDSBOROUGH, 
Justice. 
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In re: MARY C. ORENCIA, \ Habeas Corpus 

Petitioner, f No. 3094 

Return and Answer to Petition of Habeas Corpus 

The return and answer on behalf of Dr. Winfred Over- 
holser, Superintendent, Saint Elizabeths Hospital, respect¬ 
fully represents to the Court: 

1. In answer to Paragraph 1 of the petition, the re¬ 
spondent agrees that the petitioner, Mary C. Orencia, is a 
citizen of the United States and a resident of the District 
of Columbia, and she is a married woman with a husband 
in the Merchant Marine Service overseas and the mother 
of four children. 

2. In answer to Paragraphs 2, 3, 4, and 5, the defendant 
is not unlawfully and illegally detained in Saint Elizabeths 
Hospital as she was indicted for second degree murder in 
the District Court DCPI 65515. Admitting Statute Section 
301-2 D. C. Code. She was admitted to Saint Elizabeths Hos¬ 
pital November 27,1944 from the District of Columbia Jail 
having on November 22, 1944 been found by a jury not 
guilty by reason of insanity and thereupon ordered by the 
District Court of the United States for the District of 
Columbia Criminal Number 73355 to be committed to the 
District of Columbia Jail to await her transfer to Saint 
Elizabeths Hospital, Washington, D. C. A certified copy 
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of this commitment is appended hereto, marked Exhibit A 
and prayed to be read as a part of this return. 

3. In answer to Paragraph 6, the respondent wishes to 
state that the petitioner has shown no change in her mental 
condition since ordered to Saint Elizabeths Hospital by 
the District Court and she continues to be of unsound mind. 

For the further information of the Honorable Court the 
respondent states that the petitioner, Mary C. Orencia, 
during her stay in Saint Elizabeths Hospital has been 
under the observation of the respondent and other physi¬ 
cians of the staff of Saint Elizabeths Hospital skilled 
170 in the care, diagnosis and treatment of nervous and 
mental disorders w’ho are of the opinion that she is 
of unsound mind suffering from Epileptic Clouded State 
and that she would be dangerous to herself and others were 
she to be discharged into the community. 

WHEREFORE, the premises considered, the respondent 
prays that the writ herein be discharged, the petition dis¬ 
missed and the petitioner remanded to the custody of the 
respondent. 

WINFRED OVERHOLSER, M. D. 

Superintendent 

Saint Elizabeths Hospital 


District of Columbia, ss.: 

I, DR. WINFRED OVERHOLSER, solemnly swear that 
I am Superintendent of Saint Elizabeths Hospital, have 
read the foregoing return and answer by me subscribed, 
know the contents thereof, and verily believe the same to 
be true. 

WINFRED OVERHOLSER, M. D. 

Superintendent 

Saint Elizabeths Hospital 
Subscribed and sworn to before me 
this 10th day of October, 1946, A. D. 

Roscoe S. Aull, 

(Seal) Notary Public. 
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• 171 FEDERAL SECURITY AGENCY 

SAINT ELIZABETHS HOSPITAL 
Washington 20, D. C. 

Address Only 

The Superintendent 

Saint Elizabeths Hospital. 

November 25, 1944 

Mr. Claude 0. Botkin 
Superintendent, D. C. Penal Institutions 
District Jail, 200 19th. St., S. E., 

Washington, D. C. 

Dear Sir: 

Based upon certification of the District Court of the 
United States for the District of Columbia, and pursuant 
to Sections 927 and 928 of the Act of March 13, 1901, as 
amended by the Act of April 14, 1906 (24 D. C. Code, Sec¬ 
tions 301 and 302), District Prisoner, Mary C. Orencia, 
Criminal Number 73355, indicted for second degree mur¬ 
der, will be admitted to Saint Elizabeths Hospital for care 
and treatment upon her presentation here with the neces¬ 
sary formal papers, which should include a medical cer¬ 
tificate in duplicate. 

By direction of the Administrator, Federal Security 
Agency. 

Sincerely, 

S/WINFRED OVERHOLSER, M. D. 
Superintendent . 

Certified a True Copy: 

P. M. LEHMAN, 

Chief Clerk 

Saint Elizabeths Hospital . 
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District of Columbia, ss.: 

Subscribed and sworn to before me 
this 9th. day of October, 1946. 
Princess L. Hall 
(Seal) Notary Public 
My commission expires April 16, 1950. 
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In re: MARY C. ORENCIA,/ Habeas Corpus 

Pc tit loner. \ No. 3094 

Findings of Fact and Conclusions of Law 

The Court finds the following facts: 

1. Petitioner was on February 28,1944, indicted for sec¬ 
ond degree murder in this Court in connection with the 
death of her three year old daughter, Criminal No. 73355. 
After a trial on this charge, petitioner was, on November 
22,1944, acquitted by reason of insanity, and petitioner was 
thereupon committed to St. Elizabeths Hospital under the 
provisions of Section 24-301, D. C. Code (1940). 

2. At the time of her trial in Criminal No. 73355, peti¬ 
tioner introduced evidence which tended to establish that 
she suffered from a form of epilepsy. 

3. The evidence presented to the Court at the time of the 
hearing of this petitioner fails to establish that petitioner 
is now of sound mind. 

4. At the present time, petitioner would be dangerous to 
herself and to others if permitted to return to her former 
environment. 

Wherefore, the Court concludes as matters of law: 

1. That petitioner has not been deprived of any consti¬ 
tutional right: 

2. That present detention of the petitioner is valid and 
legal. 
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3. That petitioner continues to be an insane person, and 
that therefore the petition should be dismissed and the writ 
discharged. 

T. ALAN GOLDSBOROUGH, 
Justice. 
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In re: MARY C. ORENCIA,) Habeas Corpus 

Petitioner.} No. 3094 

Order Discharging Writ 

This cause having come on to be heard pursuant to the 
writ of habeas corpus issues herein, and upon consideration 
of the same, it is by the Court this 17th day of October, 
1946 

Ordered, that the petition be dismissed, the writ discharg¬ 
ed and the petitioner remanded to the custody of the re¬ 
spondent. 

T. ALAN GOLDSBOROUGH, 
Justice . 


( Fa i lu re o f t he Court in not excluding ce r tain -t e s timony - 
o f - Dr. Gi ' ilHii on examination (ro s p o nd a n t^s-espert) 
d ecinul p r ejudicial in the hoaring on 4 ho inotont wr it, as 
foll ow s.) 

(a) Repeated reference by said expert that petitioner’s 
father and three brother^were epileptics, and that one died 
from epilepsy. SkffrA* 

(Dr. Griffinj^The Witness: At the time of Mrs. Oren- 
cia trial * * # . The trial proceeded and lasted approxi¬ 
mately two days. During the course of the trial two psy¬ 
chiatrists testified. * • * Their testimony was that she 
suffered from epilepsy. The testimony of a great many 
other witnesses to the effect that she suffered from epilepsy, 
that she had occasional seizures; there was testimony to the 



14 


effect that there was a prolonged train of epilepsy in her 
family, her father is an epileptic, and three brothers are 
epileptic, one dead brother is also supposed to have died 
from epilepsy. * * # . 

(Dr. Griffin) The Witness: From the evidence we have 
that certain members of her family were epileptic, and the 
evidence submitted by her mother indicated she had con¬ 
vulsive seizures herself when she was a child. 

(b) (Said expert’s repeated reference to petitioner’s 
criminal indictment for 2nd degree murder, and resume of 
testimony of witnesses therein without introduction of the 
record or proceedings as the “best evidence.”) 

(Dr. Griffin, on behalf of respondent in direct examina¬ 
tion by Mr. Dibble.) 

Q. Doctor, do you recognize the respondent here, Mrs. 
Orencia? A. Ido. 

Q. Have you had occasion to observe her recently? A. 
I first had contact with Mrs. Orencia at the time of her trial 
for second degree murder; # 

Q. What are the symptoms of epileptic psychosis, Doc¬ 
tor? A. The symptoms she has shown * # * I might say 
for the benefit of the Court, that I think a proper evaluation 
of this case can only be made by considering the back¬ 
ground. Mrs. Orencia was indicted for second degree mur¬ 
der— 

Mr. De Joseph: I will have to object to that if the Court 
please. 

Mr. Dibble: I think it is part of the record— 

The Court: Just a minute, v whht is t^'e objection? 

Mr. De Joseph: I think the record speaks for itself. If 
they want to introduce the record. 

The Court: I know, if there is any conflict between what 
the doctor says and the record, of course, the record will 
speak for itself. If she was indicted for second degree mur- 
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der, what is the use of asking for the record, if it is a fact it 
just takes time. 

Mr. De Joseph: I am trying to conserve time. If they 
are only referring to the record casually, I think it would 
be very prejudicial to this lady’s cause. 

The Court: Sir? 

Mr. De Joseph: I think, if you are going to refer to 
record, what took place in the record, picking out certain 
part of the record without introducing the record in its 
entirety, is going to be prejudicial to this lady’s cause. That 
is my position. 

The Witness: At the time of Mrs. Orencia’s trial • • • 
I was invited by the United States Attorney to be present 
• • * proceeded and lasted approximately two 

days. * * * Their testimony was that she suffered from 
epilepsy. The testimony of a great many other witnesses 
was to the effect that she suffered from epilepsy, * * *. 

(c) Dr. Griffin on (Cross Examination.) 

The Witness: Q. How do you know of these circum¬ 
stances you have just testified to, Doctor? A. What she 
told me about them. 

Q. Do you know whether or not that information is in 
the hospital, those records that she told you about? A. Oh, 
there may be entries there of some of the things she has 
told me. 

Q. Do you have those with you? A. I have not, they 
are probably down in the record. 

Q. Do you have any readings from that tracing, Doc¬ 
tor? A. I don’t have the tracings or the report of those 
two electro-encephalograms. 

Q. Were any of these tests conducted on her? A. Yes, 
but they are not indicative— 

Q. When and where and by whom? A. I have a rather 
poor memory for all these dates of examination made by 
other people. 
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Mr. De Joseph: If your Honor please— 

The Witness: They are contained in the records at St. 
Elizabeths Hospital. 

Mr. De Joseph: I am going- to ask that the answer be 
stricken; -we are having the same trouble all over again; he 
talks of records, other doctors and hospital records, but he 
does not produce the records. In behalf of my client I don’t 
want to continue to object to that. However, I know that 
he is talking about these records, and things that have 
transpired in the past, which offhand, I must confess to 
the Court that I am not familiar with, all to the detriment 
of my client. I think it is incumbent upon the Govern¬ 
ment to bring in these records, these hospital reports— 
they are not doing so. Here we have a girl that is bat¬ 
tling for her freedom, so I am going to ask your Honor to 
have the answer to the last question stricken from the rec¬ 
ords. If there is any reference made to any further rec¬ 
ord, the Government should produce them. 


DR. PRANK S. CAPRIO, w r as called as a witness on be¬ 
half of the Petitioner and, having been first duly sworn, was 
examined and testified as follows: 

Direct Examination by Mr. De Joseph: 

9 Q. Did you check the hospital records, Doctor, 

to ascertain the nature of this girl’s ailment at the 
hospital? A. Only to the extent of inquiring as to whether 
or not she had any convulsions during her hospitalization. 

Q. Did you check the clinical history and report? A. No, 
sir; I didn’t; they are not available to us. 

9 Q. Now, from your observations and your re¬ 

port, what conclusions did you come to with respect 
to her mental.condition? A. FROM THE RECENT EX- 
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AMINATIONS I made, I am of tlie opinion that she at 
one time had what we might call a petit mal type of epi¬ 
lepsy, which is a form of epilepsy, a hystero-epilepsy, and 
she had received more or less the maximum benefit 
10 of hospitalization, in view of the adjustment she had 
made in the hospital; she has not had any convul¬ 
sions or the equivalent of convulsions. I think her be¬ 
havior has been satisfactory, and I am of the opinion that 
she has received more or less the maximum benefit from 
her hospitalization. 

Q. Now, if a person who has received the maximum hos¬ 
pitalization benefits, is kept in a hospital—an insane hos¬ 
pital—beyond that period of time, what would be the effect 
on that patient? A. I think it would have a possible effect 
as to her emotional outlook on life; it would have a ten¬ 
dency to depress the patient and, I think, being exposed 
to other mental patients, particularly if she is more less— 
particularly if she has more or less regained her health, I 
think it would nullify any benefit that she might have re¬ 
ceived in the hospital. 

I like to use an analogy that I think there are individuals 
who have a skin irritation on the face who go to a skin 
specialist, and they receive X-ray treatments. I think, if 
you expose the skin condition to an X-ray treatment so 
many seconds or minutes, it does the patient a considerable 
benefit, but if you over-expose it, why, they suffer from so- 
called X-ray burns. I think this hospitalization shows that 
same analogy, if they are over-exposed to hospitalization, 
it has a tendency to do damage rather than good. 

* # • 

16 Q. In your opinion, has this patient made a good 
adjustment to her hospitalization? A. Yes, sir. 

Q. In your opinion, is this patient recovered or restored 
sufficiently as to be able to take care of herself? A. Yes, 
sir. 
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Q. In your opinion, do you think that if she is released 
or discharged, would she be dangerous to herself and to the 
community? A. Definitely not, or I would not be here to 
testify, because I think I owe that much to society and my 
family, if I think—if I thought she was a menace, why, I 
just would not be here at all. 

• • • 

CROSS EXAMINATION by Mr. Dibble: 

21 Q. Is it your opinion that she is suffering from 
anything now? A. She is suffering from nothing 

now. 

Q. She is absolutely well? A. She is well from the 
standpoint of her present mental status; she is well now. 

Q. No indications of any form of epilepsy whatsoever? 
A. At the present time no epilepsy. A psychiatrist gives 
an opinion as to the present mental status, and now she has 
—she is in good physical and mental health to be discharged 
from the hospital. I don’t know from your question wheth¬ 
er or not I should concede the fact that she no longer has 
epilepsy, no, I would not say that, because no psychiatrist 
can determine whether or not she is going to have 

22 subsequent convulsions. She has never had one so 
fas as I know; I have never seen her and never was 

given any information that she had convulsions, but I can¬ 
not predict what is going to happen five or ten years from 
now. 


• • 
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DR. MICHAEL M. MILLER, was called as a witness on 
behalf of the petitioner and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination by Mr. De Joseph: 

34 Q. In your opinion, do you think the patient has 
made a very good or excellent adjustment? A. I 

think from the impressions that I gathered from the pa¬ 
tient’s behavior, and from questioning the hospital staff, 
the nurses on the ward, and so forth, who are in constant 
contact with her, I have the definite impression that 

35 she has made probably the best adjustment at St. 
Elizabeth’s that any patient has made there. That is 

making a rather superlative statement, but I think it can be 
confirmed by the hospital. 

She, in the words of the nurses, I might add, she acted 
protectively and motherly to the other patients, helped in 
every way, and was a practical nurse’s aide, so far as the 
hospital is concerned, showing excellent judgment at all 
times. 

• * # 

Q. At the present time, Doctor, is there any evidence or 
any symptoms to indicate that this girl is suffering from 
any insanity or epileptic condition? A. There is no posi¬ 
tive evidence at this time at all. 

# * * 

37 Q. In your opinion, Doctor, if this woman was 
liberated or discharged, wpuld she be harmful to 
herself and to others? A. In my opinion she would not 
be harmful to herself and others if discharged at this time, 
since I feel that she has reached the maximum benefit of 
any hospitalization. 

Q. In your opinion, do you feel that she is sufficiently 
recovered to be entitled to her freedom? A. I do. 

• • • 
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46 MBS. MARY ORENCIA, the petitioner, was call¬ 
ed as a witness in her own behalf and, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination by Mr. De Joseph: 

Q. Do you have any children? A. Yes, sir; I have six; 
four living, two dead. 

Q. Keep your voice up. A. I have had six children, I 
have four living, two dead. 

The Court: What is your age? 

. The Witness: I am 23 years old. 

The Court: 23, and you have had six children? 

The Witness: Yes, sir. 

The Court: Proceed. 

By Mr. De Joseph: 

Q. At what age were you married? A. I was fourteen. 
Q. Fourteen, and you and your husband lived together? 

* # # 

48 Q. Do you have any ground leave or ground lib¬ 
erty? A. Well, I can go out on the ground, but I 
have to have an attendant with me. 

Q. You have two attendants with you? A. Before, I 
only had one. 

48 Q. All right. Now, do you have a magazine en- 

49 titled the “Elizabethian” issued by the patients of 
St. Elizabeth’s Hospital? A. Yes, we do. 

Q. Do you have a copy with you ? A. Yes, I do. 

Mr. De Joseph: May I have it please? 

(Magazine handed to Mr. De Joseph.) 

By Mr. De Joseph: 

Q. Do you contribute to this magazine? A. Yes, sir. 
Q. What contribution do you make, Mrs. Orencia? A. 
I have given articles, poetry, here is one of my works, I 
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have several of them, I have been contributing articles and 
poetry— 

Q. To this magazine ? A. I have only missed one week 
since sometime in March, and I have quite often before, 
but I missed one week since March. 

Q. Do you receive any compensation, any consideration 
for those articles? 

* * * 

50 Q. Also, did you or did you not receive a copy¬ 
right on a song en1^1ed\WhoWill You Be Kissing 

Tonight?”? A. Exactly ^^*-3 

Q. And you composed that song, did you not? A. Yes. 
Q. Did you or did you not receive a copyright on 

51 another song entitled “Moonlight and Evening 
Star”? A. That is right, yes, sir. 

Q. Did you compose that song? A. Yes, sir. 

Q. Will you explain to this Court what these initials 
“M. 0.” stand for at the bottom of these articles in the 
Elizabethian? A. Mary Orencia. 

Q. That is your initial? A. Yes. 

Q. I show you a page of the Elizabethian, one of your 
articles entitled “How to Raise Children” with the initials 
“M. 0.” at the bottom, and ask you to identify that? A. 
That is mine. 

Q. You wrote that? A. Yes, sir. 

• • • 

53 By Mr. De Joseph: 

Q. I show you some typewritten poems here, one 
entitled “Heaven”; another one entitled “Rules of 
Living”; and one “Victory is Ours”. And “Friends in 
the Sanctuary”; can you identify them? A. Yes, sir. 

Q. Keep your voice up, please. A. Yes, sir. 
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Q. Do you know who was the author of them? A. X 
was. 

54 Q. You wrote these? A. Yes, sir. 

• • • 

61 Q. How about before you went to St. Elizabeth’s, 

62 did you have spells then? A. I didn’t say I had 
blank spells, I had blind spells. 

The Court: What? 

The Witness: Blind. 

By Mr. Dibble: 0*44 

Q. What do you mean by blind spells? A. I could not 
see. 

The Court: That has been answered. 

The Witness: No, he said 11 blank ’ ’. 

The Court: Blank or blind? 

Mr. Dibble: I asked her if she had blank spells 
or spells of temporary blindness while she was at St. 
Elizabeth’s and she said no, she said she had them 
before. 

The Witness: I said I had one. 

By Mr. Dibble: 

Q. Before you were sent to St. Elizabeth’s? A. Four 
years before. 

Q. How long did that spell last? A. I imagine ten or 
fifteen minutes, perhaps twenty—I don’t know, but I think 
I was coming to town and during those few minutes I could 
not see where I was going. That is all, but that is not blank¬ 
ness. 

• • • 
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70 DR. EDGAR GRIFFIN, was called as a witness 
on behalf of the respondent and, having been first 

duly sworn, was examined and testified as follows: 

Direct Examination by Mr. Dibble: 

Q. And where are you employed, Doctor! A. St. 
Elizabeth’s Hospital. 

Q. What is your profession? A. Psychiatrist. 

Q. What training did you receive for that profession? 
A. I graduated from George Washington University and 
received a degree of Bachelor of Arts and Doctor of Med¬ 
icine; following that I became attached to the staff of St. 
Elizabeth’s Hospital and I have been on the staff of St. 
Elizabeth’s Hospital for sixteen years; for a number of 
years I have been on the faculty of George Washington Uni¬ 
versity, Catholic University of America, and have acted as 
Associate Professor of Psychiatry, I have been certified in 
psychiatry by the American Board of Psychiatry, and I 
have done a lot of other teaching work in other universities, 
work of a professional nature. 

71 Mr. DeJoseph: The doctor’s qualifications are 
admitted. 

By Mr. Dibble: 

Q. Doctor, do you recognize the respondent here, Mrs. 
Orencia? A. I do. 

Q. Have you had occasion to observe her recently? A. 
I first had contact with Mrs. Orencia at the time of her 
trial for second degree murder; since then I have examined 
her on approximately six occasions, and have seen her at 
intervals often between, when I did not actually make ex¬ 
aminations, but merely observed her conduct. 

Q. What period of time would that cover—were covered 
by those examinations? A. From the time of her trial. 
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November 21st and 22nd, 1944, to the present time; my last 
examination was yesterday. 

Q. And as a result of those examinations and observa¬ 
tions, have you been able to arrive at some conclusion as to 
her mental stability? A. I have. 

Q. What is your conclusion, Doctor? A. She is suf¬ 
fering from an epileptic psychosis. 

Q. What are the symptoms of epileptic psychosis, Doc¬ 
tor? A. The symptoms that she has shown primarily have 
been symptoms of amnesia, periodic spells of amnesia, when 
she has done things that she was unable to account for at a 
later time. 

72 I might say, for the benefit of the Court, that I 
think a proper evaluation of this case can only be 
made by considering the background. 

Mrs. Orencia was indicted for second degree mur¬ 
der— 

Mr. De Joseph: I will have to object to that, if the 
Court please. 

Mr. Dibble: I think it is part of the record— 

The Court: Just a minute, what is the objection? 

Mr. De Joseph: I think the record speaks for it¬ 
self. If they want to introduce the record. 

The Court: I know, if there is any conflict be¬ 
tween what the doctor says and the record, of course, 
the record will speak for itself. If she was indicted 
for second degree murder, what is the use of asking 
for the record, if it is a fact, it just takes time. 

Mr. De Joseph: I am trying to conserve time. If 
they are only referring to the record casually, I think 
it would be very prejudicial to this lady’s cause. 

The Court: Sir? 

Mr. De Joseph: I think, if you are just going to 
refer to the record, what took place in the record, 
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picking out a certain part of the record without in¬ 
troducing the record in its entirety, is going to be 
prejudicial to this lady’s cause. That is my position. 
The Court: Of course, the witness is subject to 

73 cross-examination, but if the lady was indicted for 
second degree murder and tried, and the trial re¬ 
sulted in her commitment, the Court thinks that what 
the doctor saw and heard himself at the trial would 
be helpful to the Court. 

The Court overrules the objection. Of course, in 
this case, sir, the Court is not confined to any par¬ 
ticular technical rule of evidence. The Court is after 
such information as is available in order to try to 
reach a conclusion that involves a rational and sound 
viewpoint. Proceed, Doctor. 

• • • At the time of Mrs. Orencia’s trial I was invit¬ 
ed by the United States Attorney to be present at the 
trial and listen to all the evidence and testimony that 
took place at the time of that trial. I did so. Of 
course, the United States Attorney required my 
presence in court because I was aware of the fact 
that insanity would be the probable defense, your 
Honor. 

73 The Witness: The trial proceeded and lasted ap¬ 
proximately two days. During the course of the 
trial two psychiatrists testified, Dr. Caprio, who 
testified this morning and Dr. Dewey. Their testi¬ 
mony was that she suffered from epilepsy. The tes¬ 
timony of a great many other witnesses was to the 
effect that she suffered from epilepsy, that she had 
had occasional seizures; there was testimony to the 
effect that there was a prolonged train of epilepsy 
in her family, her father is an epileptic, and three 
brothers are epileptic; one dead brother is also sup- 
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74 posed to have died of epilepsy. The evidence was so 
strongly in favor of a positive diagnosis of epilepsy 
at the time of the trial that I informed the United 
States Attorney that it was my opinion that she did 
have epilepsy and if I was called to testify I would 
have to testify for the defense, rather than for the 
prosecution. 

I might say that the evidence at her trial equaled 
the testimony which was brought out with reference 
to that, which was also very confirming, and I did not 
testify at the time of the murder trial. As a result of 
all this testimony, expert and otherwise, the jury 
brought in a finding not guilty by reason of insanity 
and Mr. Justice Proctor committed her to St. Eliza¬ 
beth’s Hospital. 

The Court: Who was she accused of killing? 

The Witness: Her own child, your Honor. 

The Court: A baby? 

The Witness: Yes, a very small child. 

The Court: And subsequently the evidence estab¬ 
lished? 

The Witness: They produced a confession in 
court, your Honor, that she had apparently written 
and signed in which she confessed to it. The con¬ 
fession, the pertinent part of the confession was 
that this child had been rather aggravating that par¬ 
ticular morning, had been crying, was obviously 
physically sick, that she became vexed at the child’s 
behavior, lost her temper and then everything went 

75 black or blank, I have forgotten the exact word she 
used; the next thing she knew she came to herself, 
the child was on the bed bleeding profusely and in a 
very serious condition, having been very severely 
beaten. There were marked areas where the body 
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was bruised, a crushed skull and other things that 
was told the Court, and when she came to she said 
she saw the baby and there was a chair rung beside 
the baby, and she apparently reached the conclusion 
that she had killed the child. She called her hus¬ 
band, her husband apparently assisted in obtaining 
an ambulance and the baby was taken to the hospital 
and died shortly thereafter. 

When the detective, one of the department sur¬ 
geons— sergeants, I believe it was Edgar Scott tes¬ 
tified that when he arrived at the scene that day that 
the mother was obviously excited, rather confused, 
and that she immediately said, “I know why you 
have come,, the baby must be dead, I must have done 
it”, or words to that effect. 

It was my opinion and the opinion of the other 
experts at the time that she had suffered an epilep¬ 
tic equivalent or clouded state, as it is sometimes 
called, and that while in that clouded state she had 
in fact killed her child, but had no memory for it, 
and that her own suppositions, as related in her tes¬ 
timony or confession, were probably true. 

After Mrs. Orencia was admitted to St. Eliza¬ 
beth’s Hospital, very extensive investigations and 
examinations were made of her, to determine her 
7(> condition, because the hospital staff realized it is a 
very serious situation. The Court had committed 
her to -St. Elizabeth’s Hospital suffering from 
epileptic psychosis. We wanted, if possible, to find 
if there were confirmatory signs of that. 

1 might say in the course of her period of time in 
St. Elizabeth’s she has not shown regular convul¬ 
sions; we have no way of determining whether she 
lias had some of these petit mal attacks, or some of 
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these mild epileptic equivalents. Very often epilep¬ 
tics have momentary periods of unconsciousness 
when it is impossible for anybody but the patient to 
tell whether they have had these periods. These 
periods of unconsciousness may last only a few 
seconds or may last several minutes, and unless a 
physician who is a profound student of epilepsy is 
present when that fleeting period of unconsciousness 
occurs, it is impossible to say whether such an indi¬ 
vidual has had an attack. 

During her stay in St. Elizabeth’s Hospital she 
has been through the usual procedure to determine 
whether epilepsy was present in Mrs. Orencia. We 
did take the electro-ancephalogram examinations. 
The first two tracings were mildly abnormal tracings, 
not strongly positive enough to say that she was cer¬ 
tainly suffering from epilepsy. 

I might say with regard to the use of the electro¬ 
encephalograph, the fact that this is often negative 
does not rule out epilepsy. It is merely a laboratory 
77 procedure which should be given consideration only 
when the findings are positive and typical. 

I might say, however, that the two electro-en- 
cephalographic tracings which have been made in 
April of this year are now showing very definite 
signs of epilepsy. They show a very typical tracing, 
the kind of tracing you would expect in a person 
who has this mild epileptic equivalent, very typical 
tracings which, with our clinical findings, we think 
does very positively substantiate our earlier diag¬ 
nosis. 

I might also say that she was present before our 
general staff conferences, which are attended by 
most of the members of the staff, and it was prac- 
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tically the unanimous decision of the staff at both 
of these conferences that she was suffering from an 
epileptic psychosis, and that she was not a safe per¬ 
son to release into society. 

The Court: Now, Doctor, what is your view about 
the tendency she has to write so-called poems and 
things of that kind to such a great extent? 

The Witness: I don’t think that has any particu¬ 
lar significance, your Honor, there have been many 
famous people who suffered from epilepsy— 

The Court: I mean—I was not working from that 
standpoint; have you read what she writes? 

The Witness: I have read some of it, your Honor, 
not very much of it. I think it is not really pertinent. 
78 The Court: You don’t think it is pertinent? 

The Witness: I don’t think it proves anything 
one way or the other. 

The Court: Proceed. 

By Mr. Dibble: 

Q. Doctor, will you describe the difference between the 
ordinary epilepsy as we know it, with that she must have 
had, and point out the type that this person has. 

Q. Well, epilepsy, of course, is a very old disease, it is 
almost as old as man, and physicians have been trying to 
determine, for thousands of years, the cause of genuine 
epilepsy, so-called idiopathic type. Now, a simple little case 
of epilepsy does have major convulsions or seizures, a 
seizure when the individual goes through rather peculiar 
and unusual, and rather heavy contractions and relaxa¬ 
tions of the muscles of the body, during which conscious¬ 
ness is lost. 

Frequently the epilepsy, the major spell, the convulsion, 
is just an incident in the course of the disease, it is not 
nearly so important as the loss of consciousness that some- 
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times goes with the convulsion, and sometimes occurs when 
there is no convulsion. It is these periods of unconscious¬ 
ness when the individual to all intents and purposes is un¬ 
able to control his or her actions, and incidentally, of 
course, has no memory for it after the period has been 
passed over. 

In Mrs. Orencia’s case we have only the proof 
79 that she gave in court at the time of her trial, and 
the statement made to us since that time by members 
of her family concerning whether or not she has had these 
major convulsions. We have, however, her own admission 
that during the occasions that she has had these blank 
spells, these amnesic spells— 

The Court: Since she has been in the hospital? 

The Witness: Yes, your Honor, and because of 
that we feel that she is unquestionably an epileptic. 

I might also say that it is true that there are cer¬ 
tain forms of hysteria which show convulsive 
seizures and sometimes you get a personality that is 
not too violent an epileptic, but in the electro-enceph¬ 
alogram tracing, on the other hand, the last two 
tracings have shown, what we believe to be a hystero 
type of epilepsy. 

By Mr. Dibble: 

Q. Doctor, can you say from your observation of the 
patient, whether or not the patient has improved during the 
time she has been in the hospital? A. So far as I am 
able to determine her condition is practically identical now 
with her condition at the time of her admission. 

The 'Court: What is the prognosis? 

The Witness: The prognosis is very uncertain, 
your Honor, for this reason, that from our ex¬ 
perience in dealing with epilepsy, the symptoms are 
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80 apt to increase and deterioration ensue in the course 
of years to come. Now, whether that is going to 
happen in Mrs. Orencia’s case, I cannot say. The 
probabilities are that it may. I would say that prob¬ 
ably with a progressional disease, and I base that on 
the fact of the change in her electro-encephalographic 
finding, even the fact that there are no positive or 
typical findings, more or less abnormal, but not 
exactly typical for epilepsy. 

Q. Doctor, commenting on the trial again, would you 
say that the testimony—there was testimony that the child 
had been increasingly bothersome that morning, is it nor¬ 
mal that a person suffering from epilepsy would react to 
such conditions? A. That is right, in a very related 
psychological situation, there is apt to bring on some kind 
of epileptic spell, whether it be an epileptic equivalent, or 
whether it be a major convulsion. 

Q. In your opinion, is the petitioner here dangerous 
both to herself and to the public in general? A. That is 
right. 

Mr. Dibble: You may inquire. 

• • • 

81 CROSS EXAMINATION by Mr. De Joseph: 

Q. Doctor, I asked you if you examined this 

82 patient yourself. A. Yes, I have examined her. 

Q. When? A. I examined her on a number of 
occasions, as I said before, I have had opportunity to ob¬ 
serve her during these two days of her trial for second de¬ 
gree murder; after she was admitted to St. Elizabeth’s 
Hospital, I saw her on several occasions—I think I have 
given those dates here. I saw her, for instance, for about 
an hour period on December 27, 1944—just a minute, now, 
that was December 28,1944. 
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Q. Well all right, when was the next time? A. I saw 
her also for another two-hour period on April 5, 1945; I 
saw her again for a rather lengthy period—I just don’t 
know how long, thirty minutes, I would say, on June 7, 
1945,1 testified in this court before Judge 'Schweinhaut. 

• * • 

The Witness: Well, I was telling you, on the staff 
examination, the fact that I testified and observed 
her during her testimony, listened to her statements 
and her emotional reaction, that certainly is a very 
good psychiatric examination. 

* • • 

The Court: The Court overrules the objection. 
The doctor said that he observed her during the trial 
before Judge Schweinhaut. He is basing his testi¬ 
mony on his observations. 

• • • 

83 A. I might say also that my opinion is not based 
entirely upon my own personal examination, but up¬ 
on the records and all the information pertinent to this case, 
of all of which I have knowledge. 

• • • 

84 Q. All right; let’s take up your examination, what 
does your examination consist of? A. Primarily in 

talking with the individual, observing her emotional reac¬ 
tion, and striving to evaluate what she says, and compare it, 
I might say, also, with previous statements she has made— 
trying to evaluate her condition as given by herself and 
compare it with our own observation and other professional 
people. Of course, an attempt is made to elicit the be¬ 
ginning of abnormal content and to evaluate what she says 
with reference to her specific condition, epilepsy. For 
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instance, what she says about things that are helpful in the 
diagnostic situation. 

For instance, yesterday I asked her about these spells 
which she had had, and she denied a lot of her statements 
that she had previously made, although she did admit that 
there were a couple. She admitted a period of blind- 
85 ness which she had had when it had been necessary 
for a police officer to lead her from the middle of one 
of the main streets in the downtown section of Washington 
to the curb. 

She told of another blank period that she had had when 
she had been in her apartment and suddenly came to her¬ 
self. She does not know for certain whether she was going 
in or out of the apartment, but she had no way of account¬ 
ing for the interval of time that had elapsed. 

So Q. How do you know of these circumstances you 
have just testified to, Doctor? A. What she told 
me about them. 

Q. Do you know whether or not that information is in 
the hospital, those records that she told you about? A. 
Oh, there may be entries there of some of the things she 
has told me. 

Q. Do you have those with you? A. I have not; they 
are probably down in the record. 

• mm 

88 A. The presumption is that a person is sane and 
normal unless they are proven otherwise, and if the 
history in the individual’s case shows positive evidence of 
some medical disorder which affects the saneness of the 
individual, then it is only reasonable to make the following 
conclusion, that if the individual is not recovered, she still 
has the condition, therefore, if there have been dangerous 
potentialities, it shows that they may occur again in the 
future. 
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Q. Now, sir, if there were any dangerous tendencies or 
indications there, don’t you think they would have been dis¬ 
closed; wouldn’t they come out to the surface? A. Not 
necessarily; Mrs. Orencia has been in a v-ery well super¬ 
vised and well regulated environment since her admission 
to -St. Elizabeth’s Hospital; she has not had the same kind 
of provoking circumstances that I am sure she must have 
had at the time of the alleged crime. 

• * • 

99 Q. In your opinion, can you—did you take part or 
did you participate in conducting the E. E. G. tests 

made on this patient? A. I did not. 

Q. And do you know what these tests showed the 
patient’s condition to be? A. She is suffering from a con¬ 
vulsive disorder, epilepsy, in other words. 

Q. Do you know from your own information when these 
tests were made? A. They have been made during vari¬ 
ous intervals; she has had a number of tests. 

Q. When was the most recent one? A. Last findings 
were made in April of this year; the earlier part of the 
month—the other one near -the end of the month, I believe. 

Q. Do you have any readings from that tracing with 
you, doctor? A. I don’t have the tracings or the report 
of those two electro-encephalograms. 

Q. All right, before we get into that, how many read¬ 
ings—I want the total number of readings that were taken 
in this case. A. I cannot give you the total number, I 
don’t know, but there are four reports in the record. 

100 Q. How many readings ? A. When a reading is 
satisfactory to the individual who makes the test a 

report is made, that is a regulation of the hospital. 

Q. Are these E. E. G. tests conclusive? A. Not of 
themselves, no, sir. . 

Q. How many tests in an ordinary case of this kind 
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would have to be made before you would get a proper read¬ 
ing? A. I have explained that heretofore, I said that 
when a negative finding was obtained, the tests that are 
found abnormal, they may add nothing to that, nothing at 
all. In other words, the individual may still have epilepsy, 
and if the findings are positive and typical, they are con¬ 
firmatory of the clinical findings. In other words, a posi¬ 
tive finding is rather more value than a negative finding. 

# # # 

102 Q. Were any of those tests conducted on her? A. 
Yes, but they are not indicative— 

Q. When and where and by whom? A. I have a rather 
poor memory for all these dates of examination made by 
other people. 

Mr. De Joseph: If your Honor please— 

The Witness: They are contained in the records 
at St. Elizabeth’s Hospital. 

Mr. De Joseph: I am going to ask that the an¬ 
swer be stricken; we are having the same trouble all 
over again; he talks of records, other doctors and 
hospital records, but he does not produce the records. 
In behalf of my client I don’t want to continue to 
object to that. However, I know that he is talking 
about these records, and things that have transpired 
in the past, which offhand, I must confess to the 
Court that T am not familiar with, all to the detri¬ 
ment of any client. I think it is encumbent upon the 

103 Government to bring in these records, these hospital 
reports—they are not doing so. Here we have a girl 
that is battling for her freedom, so I am going to 
ask your Honor to have the answer to the question 
stricken from the records. 

If there is any reference made to any further 
record, the Government should produce them. 


* • • 
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104 CROSS EXAMINATION Resumed by Mr. 
De J oseph : 

Q. Dr. Griffin, what is the procedure on the staff con¬ 
ferences—let me be specific. A. I presume you mean 
the general staff conferences. The case history is present¬ 
ed by one of the physicians acquainted with the patient’s 
case, and all pertinent detail gone into, the history, the ex¬ 
amination, and so forth, and then the patient is brought 
into the conference and examined in considerable detail 
by the presiding officer of the conference and the oppor¬ 
tunity is given the other members of the conference to ask 
questions and also participate in the examination. At the 
conclusion of the examination of the patient, and at the 
conclusion of the consideration given to all clinical material, 
laboratory and otherwise, the patient is excused and then 
opinions are expressed by the various members of the con¬ 
ference. 

105 Q. If those opinions are contradictory, say two 
doctors decide one thing and the other doctor decides 

another thing? A. Well, there is usually a rather large 
number of physicians at such a conference— 

Q. Is there any fixed number? A. No fixed number, no. 

Q. How’ many do you generally have? A. That would 
vary, from perhaps 15 to 20. 

Q. I mean in this case here, I am referring to the Oren- 
cia case. A. I would have to refer to the record before I 
can tell you how many doctors participated in it, if you 
wish me to, I will be glad to do so. 

Q. You say a number of different doctors participate 
in these conferences? A. That is right. 

# # • 

114 By Mr. De Joseph: 

Q. Doctor, you testified that poetry had no sig- 
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115 nificance or that it is impertinent, I think that was 
your term. A. What? 

Q. Impertinent? 

Mr. Dibble: That is not the testimony, your 
Honor. You asked him about the poetry and he 
said that it was immaterial. 

The Court: What I did was this; I was trying to 
find out whether the Doctor considered this writing, 
these writings would be a symptom of mental de¬ 
terioration. The Doctor misunderstood me and 
thought that I was asking if it was symptom of men¬ 
tal trouble. 

Mr. De Joseph: That was my understanding. 

The Court: And the Doctor’s answer was that 
he did not think it was significant one way or the 
other, is that correct, Doctor? 

The Witness: That is right, your Honor. I will 
be quite happy to amplify that if you wish. 

Mr. De Joseph: I will get at it. 

* * • 

116 Q. Can you determine a patient’s mental condi¬ 
tion by his or her writings or observations put down 

on paper? A. No, that is not a very good way of determin¬ 
ing the mental condition of a person. Of course, that varies 
again—I will have to clarify my statement, there are some 
individuals who may in their writings show very gross 
delusional ideas or other abnormal contents, and when that 
is the case, one can, perhaps, express a very good guess 
about a person’s mental condition from their writings, but 
if these writings fail to show material of a specific psycho¬ 
tic nature why, then you have very little, if anything, bear¬ 
ing upon the mental integrity of the individual. 

Q. Have you read any of this patient’s work? A. I 
think I have perhaps read some of those. 
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Q. When? A. I don’t know when; I am familiar with a 
lot of the poetry that you exhibited. I have read some she 
has written, not all of it, but I perhaps have read some of 
her productions, and I recognize this “M. 0.” appearing on 
the bottom. 

Q. Doctor, I am going to ask you to go through this one, 
and state if there is anything there that demonstrates any 
psychotic tendencies? A. Well, knowing her background, 
I might be somewhat qualified. If I didn’t know 
117 anything about her background it probably would 
not have great significance. I may say that this is 
a very good symptom of epileptics showing a particularly 
religious trait externally, that is, they try to make people 
believe that they are very pious and God-fearing, and so 
forth, whereas, underneath, they may be just the opposite. 
I am not saying that of Mrs. Orencia, but knowing her 
background and perhaps looking for such a symptom, one 
might give that interpretation. Therefore, I would still 
say that that particular article has no really serious bear¬ 
ing upon her condition whatsoever. It would be a matter 
of interpretation, of opinion. 

Q. If you had not known the patient and saw this ex¬ 
tract here entitled “Philosophy” would you be inclined to 
testify that the author of this was inclined to be overly 
religious? A. No, that is just what I said; not knowing 
the background of the patient, I would not think that had 
any significance at all, but knowing the background one 
might think, if one wishes to consider that, an evidence of 
over-religiosity; one might think it nothing but effect but 
so trifling a piece of evidence that I would personally pre¬ 
fer to leave it out of my own considerations. 

• * • 

128 A. I believe in her history somewheres there is 
a statement that she sustained a head injury, but 


there have been no neurological findings that demonstrated 
it which would show that there had been damage of a trau¬ 
matic nature to the central nervous symptom, hence we are 
more inclined to look upon her case as idiopathic type of 
epilepsy, and perhaps hereditary. 

Q. What basis do you have for saying it is congenital 
or hereditary, Doctor? A. I didn’t say it was congenital, 
I said it might be hereditary. 

Mr. De Joseph: I will withdraw that. 

128 The Witness: From the evidence we have that 
certain members of her family were epileptic, and 
the evidence submitted by her mother indicated she 
had convulsive seizures herself when she was a child. 

Q. Did you ever talk to the doctor who brought 

129 her into this world? A. No, I did not. 

Q. Did you ever talk with the doctor who treated 
her in Virginia ? A. I did not. 

Q. Did you ever check into the background of this 
patient to determine— A. Only what information we have 
received from the family, and she testified and two mem¬ 
bers of her family in court worked very hard to prove that 
she had epilepsy. 

Q. When you say she testified in court, what case do you 
refer to, what court are you referring to? A. District 
Court of the United States for the District of Columbia, in 
the case of Mrs. Orencia, that was the trial for second de¬ 
gree murder. 

• • • 
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140 DR ETHEL FRIEDMAN, was called as a witness 
for and on behalf of the Respondent and, having been 

first duly sworn, was examined and testified as follows: 

Direct Examination by Mr. Dibble: 

Q. What are your conclusions, Doctor? A. That she, I 
believe, is suffering from a mental illness that appears in 
episodes— 

Q. Could you give us the medical term for this? A. 
Epilepsy with clouded state, the diagnosis is epilepsy with 
clouded state. 

• « • 

141 Q. Now, have you arrived at any conclusion as 
to whether she is dangerous to herself or others? A. 

Potentially. 

Q. Potentially what? A. Potentially dangerous. 

Q. She is potentially dangerous? A. Yes. 

• # • 

153 The Court: That is undoubtedly the law. 

Gentlemen, in this case less than two years ago the 

petitioner was tried for murder in the second degree, 
the alleged murder having been committed on her 
own child, a very young child. 

Now, there is no contention here that she was not 
responsible for the killing; the contention is that 

154 she was insane at the time she did the killing, but 
that she is not insane at this time, and that, there¬ 
fore, she should be released. 

Now, there are times, of course, when the courts 
can evaluate a case, evaluate a case to its own satis¬ 
faction, even though the specialists’ opinions may 
not agree with the court’s view. This is not one of 
those cases. Apparently epilepsy has been for hun¬ 
dreds of years a mysterious malady, and it still is. 
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Of course, you all remember that Julius Caesar, for 
instance, was afflicted with epilepsy, one of the great 
figures of all times. 

It is generally known it has different aspects. The 
common aspect is for the individual to fall, froth at 
the mouth and put their tongue out. Now, another 
form of epilepsy which you have heard discussed to¬ 
day, which is apparently accompanied by amnesia, it 
is a strange disease, assuming that a person normal¬ 
ly does not do the things that he does when he does 
have this epileptic amnesia. Of course, with ordinary 
amnesia the individual apparently does not know 
what they are doing, but they do not act contrary to 
what they would do from moral principles. In the 
case of hypnotism you cannot, apparently, make 
them, when they are in the hypnotic state, do any¬ 
thing that they would not do if they were in a natural 
state. Now, from the testimony which has been 
given here today, and from what we know of the 
155 disease, apparently, a person’s nature sometimes 
seems to change, and when the epileptic amnesia 
comes on, they are absolutely cruel and do things 
which apparently are not part of their nature when 
they are well. 

Now, when that is so, and so long as it is so, of 
course, I cannot discharge the petitioner, or refer the 
petitioner to the Board of Mental Health, when I 
have no reason to suppose, from anything that has 
taken place here today, that she is not in exactly the 
same condition she was in when she killed the child, 
and the petition will have to be refused. 

• • • 
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DISTRICT OP COLUMBIA 
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Mrs. Mary Orencia, appellant 

v. 

Dr. Winfred Overholser, Superintendent, St. Elizabeths 

Hospital, appellee 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT of the case 

This appeal is taken from an order of the District Court of 
the United States for the District of Columbia, dismissing the 
petition of appellant for a writ of habeas corpus and remanding 
her to the custody of the Superintendent of St. Elizabeths 
Hospital. 

In the year 1944 the appellant was brought to trial in the 
District Court on an indictment charging her with murder in 
the second degree of her infant daughter (R. 157-9).* Her 
defense was insanity, and the jury returned a verdict of not 
guilty by reason of insanity. The Court thereupon ordered 
that the appellant be committed to the Washington Asylum 
<fc Jail to await her transfer to the hospital for the insane (R. 
161). In accordance with the provisions of Title 24, Section 
211, United States Code 1940, the Court certified the verdict 
to the Federal Security Agency, by whose order the appellant 
was committed to St. Elizabeths Hospital on November 27. 
1944 (R. 171 and 169). 

On April 3, 1945, appellant sought her release on habeas 

♦Record pages appear at the left margin of Joint Appendix pages. 

( 1 ) 
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corpus on the ground that she had recovered her mental health 
(R. 162-3). The case was heard by the Court, and it was 
found that the appellant was still of unsound mind, and she 
was remanded to the hospital (R. 165). On September 30, 
1946, the appellant again applied for release on habeas corpus 
(R. 166-7). The case was heard by the Court upon evidence, 
and an order was entered discharging the writ and remanding 
the appellant to the hospital (R. 173). This appeal was 
brought for a review of that order. 

STATUTES 

Title 24, Section 211, United States Code 1940, Admission 
of insane persons accused of crime. 

“If any person, charged with crime, be found, in the court 
before which he is so charged, to be an insane person, such court 
shall certify the same to the Federal Security Administrator, 
who may order such person to be confined in Saint Elizabeths 
Hospital * * * ” (R. S. Sec. 4851; July 1, 1916, ch. 209, 
sec. 1, 39 Stat. 309; Reorg. Plan No. IV, Sec. 11 @, eff. June 
30,1940, 5 Fed. Reg. 2422, 54 Stat. 1236.) 

SUMMARY OF ARGUMENT 

I 

The appellant’s original commitment to, and therefore her 
present confinement in, St. Elizabeths Hospital are valid, the 
commitment having been made in accordance with the statute 
provided. 

II 

The testimony in the habeas corpus hearing did not make a 
sufficient showing of present sanity to warrant the reopening 
of the original commitment proceeding. 

III 

The testimony admitted by the trial court and objected to 
by the appellant was not prejudicial to the appellant. 
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ARGUMENT 

I 

The appellant was originally committed and is presently con¬ 
fined to St Elizabeths Hospital under Title 24, Section 211, 
United States Code, 1940 

Appellant contends that her original commitment to St. 
Elizabeths Hospital was not in accord with the statute provid¬ 
ing for such commitments and therefore her present confine¬ 
ment is illegal and depriving her of her constitutional rights. 

We submit that appellant’s contentions are without merit 
and have no foundation in fact. 

The appellant was brought to trial in the United States Dis¬ 
trict Court for the District of Columbia in Criminal Case No. 
73355 and a verdict of “not guilty by reason of insanity” was 
returned by the jury. The trial judge thereupon ordered the 
appellant committed to the Washington Asylum and Jail to 
await her transfer to the hospital for the insane (R. 161). 

The findings of the jury were certified by the Court to the 
Federal Security Administrator who ordered the appellant 
committed to St. Elizabeths Hospital (R. 171), said procedure 
being provided for by Title 24, Section ^11 of the United States 
Code, 1940 (supra). 


II 

The testimony in the habeas corpus hearing did not make a 
sufficient showing of present sanity to warrant the reopen¬ 
ing of the original commitment proceeding 

The testimony does not lead to the conclusion that the 
appellant has recovered her sanity since the homicide. The 
record contains the testimony of a number of witnesses includ- 
% ing two experts in mental disease who have examined the 
appellant and testify that she is now of sound mind. On the 
other hand, the appellee who has had a great experience in 
the observation of such cases, reports that the appellant has 
not recovered her sanity and should not be set at large (R. 
170). His report is sustained by the testimony of two medical 
experts who are of the opinion that the appellant should in 
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the public interest remain an inmate of the asylum (R. 80, 
141). The lower court heard all the testimony, saw the wit¬ 
nesses and heard and saw the appellant who became a witness 
in her own behalf, and the appellee submits that this Court 
should be slow to reverse its finding upon the evidence. More¬ 
over, the situation in this case is well described by the opinion 
in the case of Barry v. White, 64 F. (2d) 707) 62 App. D. C. 

69, citing in part the case of People v. Lamb, 118 N. Y. Supp. 
389, 392, which reads in part as follows: 

The second of the four prior determinations was the 
verdict of the jury upon the second murder trial acquit¬ 
ting the prisoner upon the ground of insanity. It seems 
plain that such verdict must be regarded here as res 
ad judicata between the people and any of their repre¬ 
sentatives acting in their interest, and the prisoner here, 
to the effect that he was, at the time of the commission 
of the homicide, insane to the degree that he did not 
then know the nature and quality of the homicidal act 
he was committing, or did not know that such act was 
wrong. It seems equally clear that the natural pre¬ 
sumption of fact follows that such condition of insanity 
has continued to the present time. The effect of such 
presumption is to cast upon the prisoner here the burden 
of proving that since the commission of the homicide 
he has become sane to the degree that it is reasonably 
certain that his enlargement now will be without men¬ 
ace to the public peace or safety. Where insanity has 
gone so far as actually to take human life, no sensible 
person will be satisfied with evidence of recovery which 
does not attain to the degree of reasonable certainty. 

Ill 

The testimony admitted by the trial court in the habeas corpus 0 
hearing was not prejudicial to the appellant 

At the habeas corpus hearing an expert witness called by 
the appellee testified that he had been present in the court 
when the appellant was tried for murder. He further related 
that testimony had been adduced at the trial to the effect that 
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appellant’s father and three brothers were epileptics and that 
one died from epilepsy (R. 71-3,128). 

Appellant maintains that this evidence was prejudicial and 
should have been excluded. In Dorsey v. Gill, 148 F. (2d) 

' 857, 80 U. S. App. D. C. 9, this Court held that in considering 
a petition for a writ of habeas corpus (p. 21): 

the petition and fact of which the court is required to 
take judicial notice, together, constitute the application 
for the writ. To this end the judge should examine 
the record of the proceeding which constitutes the basis 
for the petitioner’s commitment, whether a criminal 
trial, or a lunacy proceeding, a deportation proceeding, 
or otherwise. 

At page 22, the Court held: 

It is apparent, therefore, that the words of the stat¬ 
ute —from the petition■ itself —include information, 
available to the judge by judicial notice, to which the 
allegations of the petition refer, or upon which they 
depend; it is the duty of the judge to look through the 
petition, to the record, in order that he may discover 
such information; having done so, the exercise of sound 
judicial discretion may require that the petition be dis¬ 
missed or leave to file it denied. In fact, this power 
and duty of the judge extends not only to the records 
of his own court, but to those of other courts as well. 

From this wording it can readily be seen that the trial judge 
had knowledge of the murder trial and the statement by the 
witness did not give rise to prejudice. 

Appellant further complains of testimony wherein the wit¬ 
ness made “reference to hospital records and documents with¬ 
out introduction of the same as the ‘best evidence’ ”. (R. 85, 
99, 102). Suffice it to say that these references were adduced 
from the witness by appellant’s own counsel on cross-examina¬ 
tion and they were responsive to the questions asked. More¬ 
over there is no indication in the record that the appellant ever 
requested of the court or of the appellee that the records be 
produced. The records of the hospital would have been pro- 
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duced in a matter of minutes if a subpoena had been issued 
or a request made. 

CONCLUSION 

Upon the whole record it is respectfully submitted that no 
error was committed against the appellant and that the order 
of the Court below should be affirmed. 

Respectfully submitted, 

George Morris Fay, 

United States Attorney, 
Sidney S. Sachs, 

Assistant United States Attorney, 
Oliver Dibble, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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